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“Restoration of 
brain circulation 
and cellular 
functions hours 
post-mortem”





Scientists Restore 
Some Brain Function 
After Death



Can dead 
brains come 
back to life?



Pig brains partially 
revived hours after 
death—what it   
means for people



A dead pig's brain 
was brought       
back to life



Frankenswine: 
Scientists bring   
brains of dead pigs 
‘back to life’



Brain death 

death
= ?











November

2003











Apnea 
test



Plan
w/d organ-
sustaining Tx





Without 
consent



2006



“tortuous 
termination     
of life support”





DeadAlive



Alive 
Medical futility conflict 

Family decision



Dead
Straightforward

Clinician control 







“decision-making 

process is unnecessary 

when the patient meets  

. . . brain death” (4.63)





Dead

w/d okay



2006 -
2011



May 
2019



What’s 
different
today?



Roadmap



4 parts



Part



Intro    
to BD



Part



Resistance  
to BD is 
growing



Part



Consequences 

of resistance



Part



legal 
attacks 
on BD





















Only 1 way  
to determine 
death



irreversible cessation 

of circulatory & 

respiratory functions
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Wrong



67

Risk averse 
clinicians want 
certainty & clarity







1970s

Variability





Uniformity
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An individual . . . . .  is dead . . . 
who has sustained either

(1) irreversible cessation of 
circulatory and respiratory 
functions, or

(2) irreversible cessation of all 
functions of the entire brain



Brain death

Death



Wis. Stat.  
146.71

S.B. 327 (1981), Ch. 134



All 56 US 
jurisdictions 



Legally
settled
since 1980s



>40 years



Unraveled







v

Collected 1000 pounds 
moon rocks late 1960s









Growing 
resistance



More families 

dispute BD



NEUROLOGY
Aug. 2016

(200)



50% report
families request 
organ support 
after BD



Chest (2015) 147(4):1144-51



J Clin Ethics (2014) 25(3):222-37



“reject this diagnosis”

“deviate from  
standard procedures”



Not just 
USA





Conflict: 10%
56 BD cases
2014-2016



More
conflict



Palliative 
care 
literature











Many cases 

to court



2016 -
2018









Diagnostic
confusion



“looks” 
alive



“Since there is a 
heartbeat (and 
he is warm),     
he is alive.”



“He’s in a coma.”

“With rehab/time 
he’ll get better.”
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Linguistic 
Confusion



117

“Brain dead” 

implies not

really dead



118

“heart dead” 







“She is 
brain dead 
and being 
kept alive..”

Daily Mail
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Mistrust







Heart disease 600,000

Cancer 600,000

Medical error 400,000

COPD 140,000

Stroke 130,000

Accidents 120,000



Brain death 
medical 
error





Close call in death 
ruling of potential 
organ donor

John Foster at Fresno Community
(April 12, 2007)







“They were declared 
brain dead. It was 
written in their 
charts . . . here they 
are sitting up talking 
to me”



Negligent 
errors



More 
culpable 
errors



Hootan
Roozrokh





Randall Bianchi
Chicago



Mistrust 

Confusion
Diagnostic
Linguistic





Taphophobia













Taphophobia   
people want 
to be sure
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Miracles









More
vulnerable





Jahi McMath





More
organized 
opposition









Find physicians
& lawyers



Paul 
Byrne



More
pro bono





More
crowdfund





Consequences 

of resistance



170

FRCP 
65

9+ months   



$10,000 
per day



Harm 
innocent  
3rd parties













115,000

35,000



Types of 
dispute



Least

Most serious
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Attack 
1 of 5



Confusion

Mistrust



Lots of these cases



Just 1 
example





Lisa Avila







Lisa Avila

“No”



Wrong before

Wrong now



Injunction against 
removing ventilator





“okay”



Law buys time - to accept or confirm



Other 
tools
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Do not use   
the term 
“brain death”







Tawil I et al, “Family presence during brain death evaluation: a 
randomized controlled trial” - Crit Care Med. 2014 Apr;42(4):934-42



That’s       
1st attack 
on BD
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Attack 
2 of 5



Want 
religious 
exemption





“[D]eath . . . shall not  
be declared . . . 
neurological criteria . . 
. violate . . . personal 
religious beliefs . . . .”



No 
death 
by BD

Religious 
objection



Pt may 

satisfy 
BD criteria



207



May not 
declare 
death



Until
death by   
CP criteria



Rejected 
everywhere
outside NJ



Still
asked for



CHOP had 2 cases summer 2018



Areen Chakrabarti     



Jayden Auyeing





River Styx in Hades, border between underworld and world of the living



Motl Brody (DC)
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Shahida Virk  (Mich.)



Cho Fook Cheng (Mass)



California 
rejected legislation



Mario 
Cuomo



CA
DC
MI

MA
NY
PA





Ontario cases

Shalom Ouanounou



Rejected 
everywhere
outside NJ



226



New 
cases







Taquisha McKitty



Apostolic 
Pentecostal



BD guidelines “failed     
to . . .  accommodate . . . 
religious beliefs, . . . 
violate . . . constitutional 
and human rights”



Dec. 12, 2018







• Pic stinson
• Pic others SF  KY etc
• Click click click

Israel Stinson



Suing State   
of California



“Plaintiffs are 
Christians with firm 
religious beliefs . . .  
heart is beating . . .  
is alive.”



“removal of CP support  
. . . unconstitutional . . . 
interferes with . . . 
freedom of religion     . . 
. first amendment”



Oral arg.   Jan. 14, 2019





242





“Hospitals must 
establish written 
procedures for 
reasonable 
accommodation”



Free choice

24 hours







May see 
more of 
these cases





That’s       
2nd attack 
on BD
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Attack 
3 of 5



Must clinicians 

obtain consent

for BD tests?



Some try to 

prevent
BD diagnosis



254

this strategy



Clinician 
duties     
after BD



Limited



“After a patient . . . brain 
dead . . . medical support 
should be discontinued.”



“once death . . . diagnosed . . 
. discontinue support . . .”



“all medical 
interventions 
should be 
withdrawn.”



Consent  
not 
required



Not a 
patient

Dead



Not a 
patient

No Tx
duty





Bright line rule



No post-BD 

treatment rights



266



Focus on       
pre-BD
rights



Apnea 
test



Final
confirmatory test









More  family 

refusals



Almost all pediatric



Parental
refusals





No apnea test

No BD



Treatment duties 
continue until CP

No BD



Practically, same   
as NJ religious 
exemption



Opt out 
BD



No apnea test 
ancillary tests



But same
consent 
question



Must clinicians 
honor the 
refusal?



Do clinicians 
need consent  
for apnea test?



split





Allen 
Callaway



Billings, Montana



6-year-old
“Drowned” July 22, 2016







Mom:
“no”







“request . . . 
permitting . . . 
testing . . .         
is denied”



“mother has sole 
authority to make 
medical decisions . . . 
including . . . brain 
functionality 
examinations”



Transferred home







Do clinicians 
need consent  
for apnea test?



MT said
“yes”



KS also 
said “yes”



Brett Shively 
2yo “drown”
Wichita, 2006



Forbid brain viability exam
TRO - 02/01/06
D/C home - 03/17/06



Do clinicians 
need consent  
for apnea test?



CA also 
said “yes”



Alex Pierce - drowned





Refuse apnea test





• Pic stinson
• Pic others SF  KY etc
• Click click click

Israel 
Stinson 





Do clinicians 
need consent  
for apnea test?



MT, KS, CA 
said “yes”



Plausible



Normally, may   
not do things to 
patient without 
consent





Med Mal





VA said 
“no”



Mirranda
Lawson



Richmond, Virginia



2-year-old
Choked popcorn - May 11, 2016





Apnea 
test



Dad:
“no”





Richmond Circuit Court

June 10, 2016



Hospital                 
“is . . . allowed      
to administer   
the apnea test”



Do clinicians 
need consent  
for apnea test?



VA said
“no”



NV also 
said “no”



Already  
amending  
NUDDA



A.B. 424 
(June 2, 2017)



“determination of the 
death . . . is a clinical 
decision that does not 
require the consent of 
the person’s . . .  
representative . . . .” 



Do clinicians 
need consent  
for apnea test?
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“. . . process for 
determining brain 
death is underway. 
Consent need not 
be obtained . . .”







YES       NO
California 
Kansas
Montana

Nevada

Virginia

Georgia

New York



Conflict 
continues



2 more recent cases in





McKinley Hawkins





Payton Summons 



Not only 
courts



¼ neurologists   
say need consent

Neurology
Aug 2016 
87(8) 827-34



That’s       
3rd attack 
on BD



351

Attack  
4 of 5 



Jahi McMath



353

Dec. 12, 2013

Declared dead





355

Lost lawsuits 
against 
hospital





• Map 
• declare dead t.f on ophys sup to NJ

Transferred to NJ
Sustained organ support    
4.5 years!!



358

Mar. 2015
Med Mal lawsuit



359

future
medical 
expenses



360

Dead people       

do not have      
medical expenses



361

Re-litigate 
status        
as alive   



Dec. 2013        Feb. 2019



363

Argument 
over facts, 
not law



364

Does not attack 
medical criteria 
themselves



No longer meets 
criteria



Dead at T1

Not dead at T2



Problem



stay dead



Death 
should be 
irreversible



Collateral estoppel



Chance 
to prove



“Triable issue . . . 
whether changed 
circumstances”





• NJ death cert

June 2018



6/2018



• Settled & dismissed



377

That’s 4th

challenge



378

Attack 
5 of 5



Most
serious 
attack



Are medical 
criteria for BD 
legally
sufficient?



Reno 
pic

Reno, Nevada



Aden 
Hailu



383

April 1, 2015
Catastrophic anoxic 
brain injury during 
exploratory 
laparotomy



384

May 28, 2015
Met AAN criteria    
for brain death



Dad: “she       
is not dead”





387

Dad 
loses



388

Trial court
AAN criteria met
Aden is dead



Dad 
appeals
Nevada 
Supreme 
Court



390

Dad 
wins



Supreme Court of Nevada
November 2015 



392

Irrelevant if Aden 
meets AAN criteria

NOT the     
“right” criteria



393

reasons





395



“must be made in 
accordance with 
accepted  medical 
standards”



397



398

Trial court did not 
consider whether 
AAN are 

“accepted medical 
standards”









AAN

Hospital policies

Clinicians
=

=



Number of physicians

Qualifications

How tests 
administered



404

Hailu = AAN

AAN ≠ UDDA



405

Court 
throws BD 
into doubt



uncertainty



407

Nevada 
legislature
steps in



A.B. 424 (2017)



“accepted  
medical 
standards”



410

AAN / AAP 
authoritative
criteria



Supreme Court of Nevada
November 2015 



AAN does not
measure what 
the UDDA
requires



413



Wis. Stat.  
146.71

S.B. 327 (1981), Ch. 134



“irreversible 
cessation . . .      
all functions of      
. . . entire brain”



416



417

Brain dead 
people     
do stuff



Acknowledge conceptual problems



Gestate 
a fetus



Heal wounds
Fight infections
Stress response

Grow
Sexually mature
Regulate temp



Sexually responsive
UMN, J Neurosurgery 35(2): 211-18



AAN measures 
only cessation 
some functions 
of part of brain



Supposed to 
measure:

“all functions”
“entire brain”



Medical 
criteria

Legal 
standard



UDDA 
requires

Clinicians 
measure



Predictable
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“silent on . . .  
diagnostic tests     
. . . procedures”



“medical profession 
remains free to 
formulate acceptable 
. . . practices”



Defers to 
medical 
profession





Discretion not
unfettered



Medical criteria 
must measure 
legal standards



“irreversible
cessation . . .      
all functions of      
. . . entire brain”







Medical criteria 
drifted too far 
from statute



Legal standard 
may demand 
more than 
medical criteria 





January 
2019





“neuroendocrine 
function may be 
present”



“not inconsistent 
with the whole 
brain standard of 
death.”



444



Supposed to 
measure:

“all functions”
“entire brain”





Medically dead

Legally dead
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Conclusion



Debate   
has been 
academic











“critics and 
skeptics have 
not gained 
much 
traction with 
lawmakers”



Not true 
anymore



Courts and legislatures 
are tackling this



Not just   
academic 
debate



Now it is a 
public policy 
question



U.S. hospitals 
will  see 

more cases







“Determining whether     
a patient is alive or dead 
is the most fundamental 
aspect of providing 
medical care.”



Life Death



Life Death









Wicked Witch 
of the East







But we've got to verify it legally, 
to see if she 
is morally, ethically
spiritually, physically
positively, absolutely
undeniably and reliably Dead





She’s not only 
merely dead,

She’s really most 
sincerely dead.
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