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Abstract

Though the Qur’an refers to death as “certainty” (Q 15:99), modern biomedicine has shrouded this
assured occurrence with multiple uncertainties. Ambiguities related to death frustrate clinicians’
and patients’ as they struggle to make ethical decisions near the end-of-life, and they confound
philosophers, ethicists, and theologians as they critically examine contemporary practices around
medicalized dying.

In this chapter, I suggest that bioethical deliberations over medicalized dying would be
better served by viewing human death as a construct that joins the purpose for death declaration
together with criteria for certifying death, and also connects to actions that stakeholders carry out
when a person dies (also termed death behaviours). By doing so, ethicists will be better able to
assess whether the purposes for death declaration, the criteria used to declare death, and the
stakeholder actions that ensue are morally justified. Using examples from the academic bioethics
literature, I will highlight shortcomings in Islamic engagement with the concept and practice of
“brain-death” to demonstrate how the bioethical evaluation of brain-death and of end-of-life
healthcare may benefit from considering human death to be a construct where death purposes,

criteria and behaviours come together.
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1. Background

There are some vigorous debates over the extent to which religion plays a role in modern
healthcare. These debates includes concerns over clinicians providing religious and spiritual
support (Sloan and Bagiella 2000), religious frameworks being used to inform bioethical rules and
regulations (Murphy 2012; Schuklenk 2018; Duivenbode and Padela 2019; McCarthy, Homan and

Rozier 2020), and religious values being used to support modifying or limiting conventional



healthcare (Campbell 2018). Regardless of these important debates, religion and medicine both
respond to the human condition. They address the existential questions of what we are, what will
become of us, and what will be our end. While medicine and religion converge in responding to
these queries, their epistemic frameworks differ and can lead to conflicts between patients,
providers, and policy makers.

An area where differences in perspectives are readily observed, and where conflicts
between various stakeholders may arise, is end-of-life healthcare. For example, the religious notion
of “life after death” on account of a human soul may not square up with a biological notion that
human life ends once organismal functioning ceases. Sometimes such differences have no bearing
upon clinical care, but at other junctures different views lead to ethical conflict over when death
should be declared, how the dying or dead patient should be treated, and what each stakeholder’s
moral duties are.

Herein, I will address this context by asserting that, at least in healthcare, death is a social
construct where stakeholder purposes for death declaration, methods of death verification (or
criteria for death certification), and human behaviours interact. Because the way in which we treat
dead persons in society betrays how we, as a society, value life and humanity, great moral
significance is attached to the behaviours that clinicians, families, religious professionals, and
other stakeholders carry out post the death of an individual. This moral significance carries over
and becomes attached to the criteria by which human death is assessed and certified, and further
upstream to the purpose for which dead is declared.

Consequently, death constructs, criteria and behaviours are sites of much ethical debate
and controversy. Differences in the purposes, means of assessing, and moral views on death result
in multiple constructions of death within any given society. In my view, a failure to (i) recognize
death as a construct and to (ii) acknowledge a plurality of death constructs, can lead to misdirected
bioethical analyses and perceived conflicts between families, clinicians, religious professionals,
and counselors at the bedside.

A cursory examination of empirical studies of Muslim patients, families, clinicians, and

Muslim/Islamic critiques of “brain-death™! attests to these phenomena. Muslims by and large are

!'T have placed the term brain death in quotations to highlight that the term is a misnomer and controversial. “Brain
death” is often used colloquially to represent that neurological criteria for death have been met. Death here refers to
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disquieted by brain-death and conflicted over ethical duties in end-of-life healthcare (Duivenbode,
Hall and Padela 2019; Khalid et al. 2013; Saeed et al. 2015; Rady and Verheijde 2013; Bedir and
Aksoy 2011; Arbour, AlGhamdi and Peters 2012; Farah and Al-Kurdi 2006; Khan 2009; Krawietz
2003b; A.C. Miller, Ziad-Miller and Elamin 2014; Padela, Arozullah and Moosa 2013; Padela and
Basser 2012; Padela, Shanawani and Arozullah 2011; Rady and Verheijde @5; Rady and
Verheijde 2016; Sarhill et al. 2001; Sheikh 1998; Kassim and Adeniyi 2010; Ahaddour, Branden
and Broeckaert 2018; Khater 2005; Mohiuddin et al. 2020; Ahaddour, Broeckaert and Branden
2019; Muishout et al. 2018; Padela and Qureshi 2017; Borhani, Hosseini and Abbaszadeh 2014;
Lewis, Kitamura and Padela 2020; Popal, Hall and Padela 2022). Consequently, I hold that ethical
evaluation may be better undertaken when both religious and secular scholars separate the inquiries
related to the ontological reality of death from the ethical evaluation of its social implications
separate.> Holding human death to be a social construct facilitates such bioethical evaluation;
therefore herein I will attempt to demonstrate the merits of such an approach through a critical
appraisal of selected Muslim/Islamic bioethical literature on brain-death.

Before embarking on that exercise, a few provisos are in order. With respect to Islamic
bioethics discussions and literature, I will share but a few examples of writings from the extant,
academic bioethics literature.®> And 1 will discuss these pieces with the aim of illustrating
misdirected critiques of brain-death and the merit of evaluating death as a social construct. I readily
acknowledge that significant Islamic bioethical discussions about brain-death and the ethics of

end-of-life healthcare take place outside the confines of the published academic bioethics

neurological criteria for death are met all of the brain need not necessarily have ceased activity. Moreover, the term
is a fact-value fusion. The medical fact that an individual who has met the neurological criteria for death will not be
able to be revived to consciousness based on contemporary medical knowledge and technology is fused with the
value that such a state represents a life not worth living or maintaining. Both the medical fact here and the value
attributed to it are contentious. Throughout the rest of the chapter, I will not use quotation marks around the term for
the sake of maintaining flow but nonetheless desire the reader to hold these controversies in his/her mind.

2 To be clear I am advocating for epistemic humility and a critical realist approach. I will offer comments on
ontology, epistemology, and constructivist approaches to knowledge later in this essay.

3 By the academic bioethics literature, I am referring to peer-reviewed journals indexed in Medline, which is the
preeminent biomedical bibliographic database. I also include monographs and chapters from bioethics-related books
produced by academic biomedical publishers, i.e., Springer, or affiliated with universities or academic medical

centers, e.g., University of California, as part of the academic bioethics literature.
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literature, and that a critical literature review would require dissecting the arguments the authors
present in greater detail than I intend to. However, given that there is no clear definition of what
constitutes the field of Islamic bioethics (Shabana 2014; Padela 2013a), that there are debates over
whether writings discussing religious perspectives on bioethical issues are part of academic
bioethics or religious studies (Schuklenk 2018; Duivenbode and Padela 2019; Murphy 2012), and
that it is methodologically impossible to canvass all writings of a bioethical nature by Muslims or
those that involve Islamic frameworks given the diversity of languages and media forms they are
produced in, my selection is justifiable. My exposition is simply focused on illustrating how parts
of the extant discourse jumble together death purposes, criteria, and moral duties. I believe a
modest review of the principal arguments of several writers suffices that aim.

Similarly, with respect to biomedicine, I acknowledge that there is no universal global
biomedicine. Rather, various traditional, folk, public, and scientific models of health and healing
operate within any given society to guide patient, provider and other healthcare stakeholder
behaviours (Kleinman, Eisenberg and Good 1978; Kleinman 1980; Shweder 2008). In this chapter
I point at ethical challenges related to end-of-life healthcare in allopathic hospitals. While ethical
questions may be addressed differently in different societies, end-of-life healthcare issues are
similar enough across societies, which illuminates how various cultural, religious, and biomedical
views on death may be brought into alignment.

Finally, I would like to comment on social constructionism, realism, and moral relativism
as it relates to this chapter. Social constructionism is an approach to scholarship that sees the world
as being invested with meaning by human actors. While there are many different flavors to social
constructionism, its supporters generally view knowledge as constructed and subjective (Burr
1998). This perspective appears to deny that there are objective realities/truths, and thus opens the
door to moral relativism. Said another way, if all knowledge is constructed by the human mind,
including knowledge about social phenomena or the nature and essence of things, then there are
no fundamentals to constrain individuals (or societies) from refashioning categories such as race,
gender, sexuality, disease, illness and the like (Burr 1998). In distinction, realists hold there to be
objective truths that humans can discover, and this research approach focuses on describing such
truths/realities. The camps grow more complex as some social constructionists can view
knowledge as having subjective and objective poles (Andrews 2012), and critical realists readily

acknowledge that what we can know (epistemology) does not fully match up with what is real



(ontology) (Miller 2013). Moreover, there are interpretivists, subtle realists, positivists and other
groups of scholars who variably view the social world as created, negotiated, sustained and
modified by human agents, and each group takes a different position on the relationship between
knowledge and reality (Berger and Luckmann 1991; Andrews 2012; Burr 1998). Notwithstanding
these complexities, my assertion is that death has a subjective reality; it means something to human
actors, and accordingly we must study these diverse meanings in order to make moral assessments
of what it means and how we should behave around it. I am not arguing that death has no “true”
or reality, rather I would argue that various aspects of death are disclosed as it is probed using
social scientific, natural scientific, affective and other research methods (Padela 2022). Indeed, I
more closely ally myself with subtle or critical realism than social constructionism as I find those
approaches more consistent with Islamic views on the nature of human knowledge (Padela 2022).
My cause for treating death as a social construct is to clarify the social contexts and moral worlds
of contemporary allopathic healthcare, and thus inform cogent Islamic bioethical deliberations
over the ethics of end-of-life healthcare.

This chapter will proceed as follows. In the next section, I will delineate different views on
death to lay bare diverse perspectives on the ethical questions surrounding death in biomedical and
religious settings. Death will be discussed as a sociological as well as a scientific entity, and the
different legal, policy, biomedical, and religious purposes that death serves will be examined.
Thereafter, I will use examples from the academic bioethics literature to highlight Muslim disquiet
over brain-death. Specifically, I will highlight critiques offered by different stakeholders (jurists,
philosophers, and clinicians) to suggest that these views are based on differing purposes for death,
and that viewing death as a construct might serve to enhance moral evaluation. In the subsequent
section of the chapter, I will offer a modest intervention to bring various perspectives on death into
alignment. I will argue that moral evaluation must connect the purposes of death, the criteria used
to adjudicate it, and the behaviours that will ensue when it is declared. I will close this piece by
reflecting on the how religious, biomedical, and social scientific perspectives need to come

together to address critical problems within the nascent field of Islamic bioethics.

2. What is Death? Researching its Realities from an “Alien” Perspective
The Qur’an metaphorically refers to death as “[the] certainty” (Q 15:99), yet contemporary

biomedical understandings and capacities have shrouded this assured occurrence with multiple



uncertainties. What physiologic event marks the death of a human? Does the human body undergo
multiple forms and types of deaths? What clinical procedures are sufficient to certify one has died?
Is the soul’s departure from the body manifested physically? How certain is the diagnosis of brain-
death? Does medical care hasten or forestall death? These uncertainties work their way into clinical
encounters near the end-of-life where clinicians, patients, and religious leaders contend with
decisions about advanced directives, therapeutic goals, withdrawing and withholding life support,
and verifying death. Ambiguities related to death also confound Islamic legists and Muslim health
policy makers who debate which views align with the Islamic moral tradition.

The importance of death within religious theology, biomedical practice, and society is
clear. Yet, while it may seem intuitive, death is not a straightforward concept. Defining death is a
challenge and explaining the diverse symbols and behaviours surrounding human death is even
more difficult. Consider for example that the Qur’an refers to death (mawt) as created by God to
test humankind (Q 67:2). Prophetic statements further relate that death will be brought forth of the
Day of Judgement as a calf to be slaughtered by angels so that everlasting human life ensues (al-
Bukhart n.d., #6548). Thus, its reality from a religious lens is more complex than simply the
absence of life. The same holds true in the secular space as Alexander Capron, the Executive
Director of the US Presidential Commission on the uniform determination of death act, notes “the
beliet defining human death is a medical matter misapprehends the undertaking. At issue is
not a biological understanding of cells and organ systems, but rather a social formulation of
humanhood. Through a formal declaration of the points at which life begins and ends society
determines who is a full human being with rights and responsibilities.” (Rich 2014; Capron 1995).

Relatedly, both at the bedside and at the proverbial juridical table, Muslim thinkers must
appreciate that death has multiple different meanings within the house of biomedicine and of Islam.
Within medicine, clinical guidelines for declaring death as the cessation of cardiopulmonary or
brain function do not fully map onto biological definitions of death as the loss of integrative
capacity or an inability to maintain homeostasis (Veatch and Ross 2016; Shewmon 2001; Truog
and Miller 2014; Gervais 2014). Within the Islamic tradition, metaphysical speculations about
death representing the dissolution of the soul-body connection are related to, but also separate from
determinations of what physical markers should be the legal/ thresholds for human death (Krawietz
2003b). In both biomedicine and Islam, discussions of human death involve social, biological,

legal and ethical considerations and different understandings from within each of these disciplines
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are found.

In the Qur’anic creation story of the first human, Prophet Adam, states that God taught
Adam the “names of all things” (Q 2:31). Some commentators such as Abul A ‘la Maududi (Abu
1-A‘la Mawdudi, 1903—-1979) interpret this verse to mean that the reality of things was disclosed
to Adam, while others view the verse as indicating that the ability to name and label things is
intrinsic to the human being. Either way, it appears that the tradition would permit us to ask and
resolve for ourselves: what is death? For our purposes, I suggest we take on the following thought
experiment to begin mapping out understandings of death: If we were scientists from a different
planet visiting Earth, how might we investigate human death?

For one, we might seek a biomedical understanding of its nature. We could catalogue
differences in the state of the living human and the dead one, and then observe the processes and
order by which these changes occur. Additionally, we may examine clinical practices around death
determination and verification across different contexts. We might also conduct experiments to
ascertain whether human death is different from the death of animals and plants. These natural
scientific approaches would illuminate criteria for death as a matter of biological and biomedical
science.

Notably, in the US there are two overarching criteria by which death is declared,
cardiopulmonary and neurologic. Individuals are legally declared dead based on either (i) the
irreversible cessation of circulatory and respiratory functions, or (ii) the irreversible cessation of
all functions of the entire brain, including the brain stem (Uniform Law Commission 1981).
However, depending on the situation these criteria might be flexed. For example, in order to
resolve bioethical tensions about the futile resuscitation of patients with miniscule chance of
“meaningful” recovery, some ethicists note that the irreversible cessation criterion refers not to the
physiological permanence of such a state, rather it should be tied to the assessment that it is likely
that such a state would not be reversed even if cardiopulmonary resuscitation is undertaken (Bernat
2010). Others argue that irreversibility must be interpreted in light of ethical and practical
constraints as in the case where a patient has decided they do not want to be resuscitated (Lizza
2005). In this scenario physiological permanence and irreversibility is disregarded in order to
respect the patient’s wishes. On the opposite spectrum, clinicians may opt to accept a cardiac
notion of death over a neurological notion based on family and patient choice. These examples

illustrate how various purposes for death declaration cause biomedical practice to stretch and flex



the criteria by which to determine death.

Furthermore, different disciplines may arrive at their own death criteria. For example,
religious frameworks may adopt a metaphysical view whereby separation of the soul from the
body represents death. Should metaphysical occurrences be deemed to have physical correlates,
death criteria may include observable signs reflecting the departure of the soul. Positive law, on
the other hand, does not offer deliverables upon which to build up its own criteria and may instead
incorporate biomedical criteria. Illustratively, the legal threshold in the US referenced above is
based on accepted medical standards. In other jurisdictions, legal thresholds may involve religious
or cultural norms as well. The way in which a discipline arrives at death criteria depends on its
epistemic framework, and how it negotiates different claims about the reality of death.

Another investigative approach might involve observing behaviours surrounding death.
This sociological approach aligns with treating death to be a construct. Within psychology, a
construct refers to an analytic tool which facilitates an understanding of human behaviours, and in
sociology a construct represents a specific interconnected set of values and beliefs that manifest in
human behaviours and understandings (Thomas 1966). sociological construct is imbued with
meaning by the language, symbols, and behaviours used to convey the construct’s significance.
Considering death to be a sociological construct would mean that different groups and cultures can
hold different definitions of death, that definitions and behaviours towards death can change over
time, and that there is no singular correct perspective on what death signifies. Consequently, this
approach would entail examining how people treat the dead to glean the significance of that state,
and analysing how people behave when death is near, and when it is declared, to understand the
importance of death and the various relational changes that ensue. These sorts of studies entail
looking at death behaviours, and actions that can be undertaken when a human being is termed
dead. A fuller sociological study may also involve reviewing the legal and policy actions taken by
various parties when death occurs to glean its societal impact, as well as analysing the symbols
used to describe death to glean its cultural significance.

Beyond death behaviours, another way for us to research human death would be to consider

the purposes of death. By purposes I mean the functions death serves. For example, death serves

4 Note that all sciences are built on systems of constructs, for example gravity is core to physics, and istihala

(essential transformation) is an operative construct within Islamic law.
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legal purposes such as being the condition for disbursing the decedent’s estate, and dissolving
business and martial relationships. Relatedly, death serves policy objectives. For example,
different fiscal policies and safety regulations govern the transport of dead human bodies than the
transport of the living. Death also serves various biomedical purposes. Counts of human deaths
are used to assess the virulence of diseases, the efficacy of clinical treatment and research
protocols, and the safety of drugs. It also represents the point the decedent’s tissues can be used
for teaching or research purposes (with consent). At the same time, human death in the context of
medical practice, represents a moral endpoint at which the duty to rescue is obviated from
healthcare workers. Hence, there are indeed a host of purposes for death declaration.

Our thought experiment suggests that scientific approaches to understanding death could
entail examining death criteria, death purposes and death behaviours. Taken together these inform
death constructs that operate within society. The moral assessment of death constructs thus
involves examining the “rightness” of death purposes, criteria, and behaviours. Operatively, in any
given context, a specific purpose for death is identified, which then leads to the selection of criteria
to verify death has occurred, and subsequently death behaviours are enacted by various
stakeholders. This procedural flow is routine at the proverbial death bed in hospital where
clinicians, family members, and religious leaders surround the patient in their final moments;
Death criteria are identified, a physician certifies death by assessing if those criteria are met, and
then the clinical care team, family members and religious professionals carry out various death
behaviours.

Before proceeding further, it is critically important to recognize that there can be significant
interaction between death purposes and criteria. For example, in some jurisdictions religious
exemptions allow patients (and families) to object to one biomedically-sourced criterion for death
in lieu of another that aligns with their religious values (Son and Setta 2018; Grodin 1994). This
illustrates how religious purposes and death behaviours influence biomedical practice. Moreover,
it highlights how the biomedical construction of death is multi-faceted rather than singular, and
that different purposes lead to different notions of what constitutes human death in halls of
medicine.

As we move to consider Islamic bioethical approaches to death, a careful observer, be they
an alien scientist or an ethicist, must acknowledge that there is multiplicity and plurality among

death behaviours, criteria, and purposes.



3. Islamic Bioethical Disquiet over a Modern Form of Death

Over the past decades, there has been a rapid medicalization of the dying process around the globe.
In developed nations most people die in medical facilities, surrounded by machines and sterility
rather than in the confines of their home surrounded by their loving relatives. Burgeoning
technology and medical capacities have contributed to this shift as access to healthcare facilities
has increased, and doctors are now able to use novel technologies to sustain critically injured
individuals for greater periods of time. While this progress has saved many lives, it has also left
many individuals befuddled as new forms of living and dying are instantiated. Brain-death has
entered our collective vernacular, and the idea of physical reanimation tickles our imagination.
While movements advocating releasing ourselves from the confines of the human body such as
transhumanism have gained traction, so too have organizations that assist individuals with ending
their own life when it is self-judged to be too cumbersome.

As biomedicine has made liminal states between traditional markers of life and death
possible, and societal debates over the medicalisation of dying have taken hold, Muslim thinkers
have also entered the discourse. Islamic legists are debating the concept of and criteria for brain-
death. For instance, Muslim philosophers and theologians are reengaging lines of inquiry into the
relationship between the soul and body, and Muslim clinicians are analysing religious bioethics
discourses seeking answers about ethical duties surrounding death. These engagements reveal
disquiet over the ways in which death is managed and adjudicated in biomedicine. In what follows,
I use contentions over the notion of brain-death from various Muslim corners to highlight this

unease and confusion over death purposes and criteria.

3.1 Islamic Legists

In response to the increasing calls for deceased organ donation programs and clarity over brain-
death in Egypt, Muhammad Sayyid Tantaw1 (1928-2010), the former rector of al-Azhar and grand
mufti of Egypt, declared the matter of ascertaining the occurrence of death to be a medical and not
a religious affair (Hamdy 2012). Several, prominent juridical councils have since concurred that
physician experts can set the legal standards for death in Islamic law (al-Bar and Chamsi-Pasha
2015a). On the other hand, Tantaw1’s contemporary colleague, ‘Alt Jumu‘a (Gomaa, b. 1952) also

former grand mufii of Egypt, advocates a large role for religious scholars and sees the issue not to
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be about applying the label of death to a physiological state, rather it is about uncovering a reality.
He notes “it is not just a technical medical issue, it’s also a human and moral issue ... doctors
cannot say it is only for them alone to decide. We [religious scholars] must get involved ... the
issue is not about definitions [of death], the issue is about uncovering the truth [reality] about
something” (Hamdy 2012, 73).

The Jordanian legist, Muhammad Na‘Tm Yasin (Muhammad Naim Yasin), an authority on
Islamic medical jurisprudence envisages an interplay between religious and medical authorities on
the concept of and criteria for death. He asserts that Islamic scholars should have the dominant
role in identifying principles, definitions and conditions for death based on scriptural sources.
Muslim clinicians, on the other hand, should apply these religiously-derived definitions to their
practice (Krawietz 2003a), as they bear the responsibility for certifying when life ends (Qazi et al.
2013). A similar view is advanced by the American jurist, M. Amin Kholwadia (Stodolsky and
Kholwadia 2021).

These varied perspectives exemplify debates among religious scholars about the validity
of neurological criteria for death in Islamic law and whether religious scholars or medical experts
have the primary role in defining death. Generally speaking, scholars fall into one of two camps;
some legists and juridical councils consider brain-death to satisfy legal thresholds for declaring
death and implicitly give medical science a continued role in determining death criteria, while
others consider brain-death to represent a human being that is dying but not dead and that the
traditional criteria of cessation of heartbeat and breathing should be maintained as markers for
human death (Padela, Arozullah and Moosa 2013; al-Bar and Chamsi-Pasha 2015Db).

The impetus for bioethical deliberations over brain-death, within both Muslim and non-
Muslim circles has been the advent of organ transplantation. Brain-dead individuals represent a
source for life-sustaining and/or life-saving organs since clinical research suggests better outcomes
when organs are received from brain- dead donors as compared to those declared death after
cardiopulmonary cessation, though more recent data suggests comparable outcomes (Demiselle et
al. 2016; De Vleeschauwer et al. 2011; Molina et al. 2019; Chen et al. 2017; Van Loo et al. 2017;
Shahrestani et al. 2017; Bellingham et al. 2011; Gavriilidis and Inston 2020; Xue et al. 2017).
Moreover, a greater number of organs can be procured from brain-dead donors. Consequently, the
main purpose of ascertaining death in this context is to save or sustain another’s life. Additionally,

death also marks the moral endpoint at which the clinical care of the patient (the potential donor)
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can cease. It thus appears that in this scenario, death serves biomedical purposes® and informs the
behaviour of clinicians, the dying patient, his/her relatives, and the patient afflicted within organ
failure and his/her social circle.

If death purposes are restricted to biomedical practice and behaviours, then one could argue
that death criteria should be derived based on biomedical science. Indeed, biomedical science
reveals the optimal conditions and methods for procuring organs so that the most lives benefit, and
it also reveals when continued medical care is inefficacious or harmful. Religion has no primary
deliverables to offer these equations, rather religious values are applied to biomedical data about
the efficacy of organ donation, transplantation, and clinical therapies. Similarly, the death
behaviours that are enacted in the context of organ donation, for example the ways in which donor
families and recipients interact and the tributes paid to the brain-dead donor, are unified by the
biomedical death purpose(s). If the biomedical context was not present such activities would not
carry meaning. As such death purposes and death behaviours in this context are connected by the
biomedical conceptualisation of death.

The foregrounding of the biomedical context is what proponents of brain-death criteria as
legitimate in Islamic law have in mind. Doctors are the experts in this domain and as such have
the authority to setup death criteria when biomedical purposes are primary. Religious scholars, in
this context and according to this view, have a different role, rather than setting up the criteria for
death they should assess the moral dimensions of the human behaviours around brain-death as well
as the purposes of death. Hence it is perfectly within scope for religious scholars to condemn
vivisection for organ procurement, and to argue that the societal need for organs does not justify a
new conception of human death.

Islamic juridical deliberations confuse, and are confusing, when criteria for death are
debated without seeking logical connections between death purpose(s), criteria, and behaviours.
Said differently, religious critiques of brain-death are incomplete when the entire death construct
is not addressed, and evidence from religious sources that speaks to each of the three dimensions
of the construct is not marshalled.

For example, some jurists heatedly debate whether the brain is the “seat” of the soul,

holding this to be a prerequisite for legitimating brain-death within Islamic law (Moosa 1999;
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Ebrahim 1998; al-Awadhi 1985). Yet, the brain-death construct holds no metaphysical truths and
such deliberations are, in my view, tangential to the ethical assessment of the death purposes and
the death behaviours around brain-death.

A more appropriate question religious scholars have taken up is whether brain-death
criteria are legitimate indicants for death within Islamic legal epistemology (Padela, Shanawani
and Arozullah 2011; Padela, Arozullah and Moosa 2013). Here detractors argue that neurological
criteria for death cannot supplant traditional indicants for human death in classical legal manuals
because they are not scripturally sourced. However, the opposing camp rebuts this critique by
noting that indicants for death in legal manuals, signs such as the rigidity of the body and the
sinking of the temples, are also not scripturally-sourced, rather they are based on custom and
observation. Rather than basing their critique of criteria upon precedent, a better tactic would be
for religious scholars to raise questions about the accuracy of brain-death diagnosis. Relatedly,
they could be critical of the variance of brain-death criteria around the globe (Braksick et al. 2019;
Greer et al. 2008; Hornby et al. 2006; Pandey et al. 2017; Powner, Hernandez and Rives 2004).
By developing such arguments, a biomedical construction (brain-death) that serves biomedical
purposes would be critiqued on the basis of biomedical sciences. Given the inherent inaccuracies
in diagnosis and variability in criteria, Islamic scholars could reasonably assert that the clinical
foundations of brain-death are too shaky to base human death criteria upon. Unfortunately, more
often than not, jurists defer to physicians and do not interrogate the probabilistic clinical practice.
Nonetheless, critiquing death criteria without also examining the purpose for which these criteria
are used, and the human behaviours that are involved, results in a partial moral evaluation.

If jurists were to view brain-death not as a metaphysical truth but as a construct, then they
could better aim their critiques at the moral purposes brain-death serves using religiouslysourced
arguments. They would also be better able to use Islamic ethico-legal principles to opine on the
behaviours that are enacted by multiple actors in the context of brain-death. And if they
foregrounded the biomedical context that connects purposes with criteria and behaviours, they

would be able to levy a biomedically-sourced critique of brain-death criteria.

3.2 Muslim Philosophers
In the academic bioethics literature several Muslim philosophers draw upon Qur’anic exegesis and

Islamic discussions about the soul’s nature and function to marshal arguments for and against this



notion of death.

For example, Ahmet Bedir and the late Sahin Aksoy, both philosophically trained Turkish
ethicists, delve into Qur anic verses and Prophetic traditions describing the departure of the soul
from the body and the moment of death. These scriptural evidences suggest that the human soul
animates the body, and note various departure points for its separation including the feet, the throat,
via breath, and from the cheek (Bedir and Aksoy 2011). Death, therefore, is a metaphysical event
with physical indicators. This idea is supported by Islamic law which recognizes many different
physical signs as markers of human death including the bending of the nose, sagging of the skin,
and others (Brockopp 2003). In their view, brain-death cannot be legitimated in Islam because this
form of death disregards metaphysical realities. It is also faulty because the brain-dead patient still
maintains the indicators of life noted in Islamic legal manuals (Bedir and Aksoy 2011).

In contrast, Omar Sultan Haque, a social scientist, a clinician, and a philosopher, embraces
brain-death. He argues that the loss of personhood should align with a notion of death, and that
this idea is reflected in the Qur’anic usage of the term nafs when referring to death, as in every
nafs shall taste/endure death (Q 3:185 and 21:35). With this toehold, he refashions concepts of
soul (rith) to develop a naturalistic account of embodied consciousness as personhood drawing in
works penned by Ibn Sina (Avicenna, d. 428/1037) and others. He argues that the brain-death both
fully accords with contemporary neuroscience and philosophy of mind, and is amenable to being
grafted onto the Islamic tradition as death proper (Haque 2008).

Harkening back to the idea that death constructs bring together death purposes, criteria,
and behaviours, the aforementioned philosophical/theological critiques appear to address the
brain-death construct incompletely. Rather than debating purposes, criteria, and behaviour, some
Muslim philosophers primarily focus on the conceptual underpinnings of brain-death and how it
may account for Islamic theologies of the soul. While this enterprise has scholarly merit, it fails to
address clinical and bioethical challenges that lead to advent of brain-death, and thus may find
little purchase in healthcare circles.

Overlooking the purpose for which brain-death was “created,” in my view, leads to this
neglect and a somewhat off-base critique. Firstly, the purpose of brain-death is not to account for
Islamic theologies of the soul. Neither is brain-death meant to resolve critical tensions in Muslim
philosophy of mind. Religious sources discuss the soul in order to explain the reality of human

existence and to motivate living righteously. Moreover, Islamic scholarly writings on the soul, its



functions, and its purposes are speculative in nature. There are multiple different, and equally
legitimate, notions of the soul that represent an orthopraxy that is centuries old. From time to time,
Muslim thinkers have found neuroscience to support one or more of these notions, but there has
been no definitive conclusion or universally-accepted notion (Brown 2013). Hence basing a
conceptual critique of brain-death based on a speculative theology may be problematic.

What is clear however is that brain-death sheds no light on the moral life, nor does it lay
claim upon the reality of human nature. Whether brain-death fits, or can be made to fit, with Islamic
theologies of the soul does not directly address contextual purposes of, and criteria for, brain-death.
Rather, at best, these discussions can inform death behaviours because whether the concept of
brain-death aligns with traditional understandings of soul and human death, can impact how
Muslims behave around it.

On the other hand, as noted in the previous section, critiques about the legal standards for
verifying death, as illustrated by Bedir and Aksoy, may be valid. If Islamic legal manuals base
their indicants of death upon the lack of soul-body connectivity, one may argue that an “Islamic”
criterion for death in the hospital should do so as well. However, Islamic legal manuals note many
different physical indicants for death based on custom and do so for purposes that are different
than the purposes behind brain-death. These purposes must be foregrounded in any analysis of the
dissonance between brain-death criteria and those in legal manuals.

Alternatively, brain-death’s relationship with personhood can be subject to critique based
on Islamic philosophical and theological frameworks. Indeed bioethics scholars debate the
philosophical basis of brain-death diagnosis and whether it does/should differentiate persons from
non-persons, given that there are different versions of brain-death criteria (McMahan 1995; Blain-
Moraes, Racine and Mashour 2018; Rich 1997). Yet, personhood itself is a culturally-defined
notion that is subject to change. There was a time when females were not considered persons, and
when black people were considered lesser persons.

As we saw above with some jurists, some Muslim philosophers discuss the brain-death
construct in a partial way, and neglect to address critical features of the biomedical context in their
discussions. One may argue that a philosophical or a theological examination does not require
delving into the biomedical dimensions of brain-death. Yet since brain-death is a product of
biomedicine, biomedical stakeholders have primacy over whether the brain-death is accepted as a

standard for human death in society and is part of clinical practice, and Muslim philosophers are



writing pieces for the academic bioethics community, neglecting the biomedical dimensions of
brain-death is a critical flaw. In my opinion, Muslim philosophers would be better able to aim their
critiques, or advocate for the acceptance, of brain-death, should death be viewed as a sociological
construct that brings together human purposes, criteria, and behaviour. Moreover, a holistic moral

evaluation of brain-death demands that human purposes and behaviours are assessed.

3.3 Muslim Healthcare Providers
As a group, a significant proportion of Muslim healthcare providers who might be tasked with
declaring death and a host of other death behaviours express disquiet over brain-death. For
example, a national survey of Muslim physicians in the United States reported that nearly half did
not consider brain-death to be death proper (Popal, Hall and Padela 2021). A smaller study of
Muslim healthcare professionals, including chaplains, reported that half of participants felt that
families should be given choice over whether brain-dead examinations are performed given the
moral significance and ethical conundrums associated with the diagnosis (Lewis, Kitamura and
Padela 2020). Muslim healthcare providers unease with brain-death occurs at both the conceptual
and practical levels, and they use religious and biomedical sources in their critical arguments.
Mohammed Rady, a critical care physician at Mayo Clinic in the United States represents
one prominent voice among this group and levels his critique at death criteria. From a religious
perspective he contends that brain-death cannot be equated with death because, according to him,
the Qur’an and Prophetic traditions unequivocally characterize death as a “single irreversible
event” where the soul leaves the body (Rady and Verheijde 2016; Rady and Verheijde 2015). In
his view, because individuals who are declared brain-dead retain somatic integration, either
intrinsically or via supportive medical technology, such individuals cannot be considered dead
because they do not meet the biological definition of death, and neither can be considered dead by
religious criteria because the soul may still be attached to the body (Rady and Verheijde 2015). He
asserts that leading Islamic jurists and juridical councils that consider a brain-dead state to meet
the legal standards for death in Islam have erred by misinterpreting both the scriptural and medical
evidences for human death (Rady and Verheijde 2013). Sherine Hamdy, an anthropologist who
has studied the organ transplantation and brain-death debates in Egypt, reports that Safwat Lutfi
(Safwat Lotfy), a prominent critical care physician at Cairo University, similarly critiques several

Egyptian religious authorities as having misunderstood the clinical and biological bases of brain-



death, as well as the scriptural texts defining death (Hamdy 2012). Rady and colleagues also
harshly critique the purposes for brain-death, believing that dead donor rule is threatened by
donation after brain-death, that the biomedical push for organ donation and brain-death has
trampled over religious liberties and the rights of citizens (Rady, Verheijde and Yanke 2017; Rady
and Verheijde 2013; Rady, Verheijde and McGregor 2006; Rady and Verheijde 2018).

Among the clinical intelligentsia a different perspective is offered by Faisal Qazi, a
neurologist and bioethicist located in California. He acknowledges uncertainties surrounding the
clinical diagnosis of brain-death, but he points out that Islamic rulings also operate in zones of
probability. He argues that brain-death must not be treated as a certain state because the clinical
criteria have inherent false error rates. Similarly, no single juridical ruling about whether brain-
death is legitimate in Islam should be treated as definitive given that the matter requires juridical
exertion to extend the scriptural sources to a new phenomenon. Rather both are tentative,
probabilistic conclusions (Qazi et al. 2013). Hence, he calls for embracing epistemic humility
and plurality in Islamic bioethical deliberations over brain-death.

Considering again that death constructs connect purposes, criteria and behaviours,
Muslim clinician discourses appear to address all three components. Rady’s numerous writings
certainly critique the biomedical purposes that led to the construction of brain-death, take aim at
the criteria for assessing human death, and object to the clinician, family, religious professional
and healthcare policymakers’ behaviours that treat an individual who has met neurological
criteria for death as dead. Perhaps the intimate knowledge these stakeholders have of the
biomedical context, given that they are healthcare providers, generates a better conceptualization
of death in healthcare as a human construct, and brain-death as one such construct. Yet this
discourse requires modest intervention as well.

Like the philosophers, Rady and others who cite scriptural evidence to oppose brain-
death, fail to recognize that the religious sources they quote are not addressing the same death
purpose that brain-death serves. Because the purposes are different, hermetical exercises are
undertaken to glean how they may be relevant to the issue of brain-death. Said another way,
these texts do not univocally address discussions about the lifesaving or life-sustaining
technologies, nor the morality of donating organs at or near the end of one’s life. Hermetical and
ethico-legal reasoning must be employed to ascertain where the tradition lies on these issues,

and, at least theoretically, a plurality of views may be legitimate. Rady’s reading does not



preclude other equally legitimate reading of the scriptural sources vis-a-vis brain-death.

Additionally, using scripture to destabilize brain-death criteria is somewhat misguided.
Verses and traditions describing the moment of death as departure of the soul from the body
offer multiple different indicators. It is not clear which are primary and which are secondary, and
whether they are determinative or adjunctive. As such a critique of brain-death criteria would
have greater foundations if it was grounded in biomedical evidence not religious manuals. Rady
and others take up this tactic. They point out, as noted above, that biological definitions of death
may not be sufficed by brain-death, and that clinical criteria can be faulty due to inherent
limitations including what aspects of the brain are tested, variations in test procedures, and the
inherent false positive rate of the diagnostic test. In their view, these deficiencies render brain-
death incompatible with Islamic law because the diagnosis of death should be certain, and they
contend that had Islamic scholars critically appraised the biomedical and clinical evidence
related to brain-death criteria, they would have reached the same conclusion. My own reading of
juridical deliberations points to several other shortcomings as some jurists fail to recognize
brain-death as a prognostic rather than a diagnostic entity, and others mistakenly consider brain-
death to represent total brain failure (Padela and Basser 2012).

Relatedly, suggesting that brain-death criteria do not suffice as indicants for human death
in Islamic law because they do not meet the epistemic level required is appropriate. But simply
critiquing these criteria because they do not square up with those mentioned in legal manuals is
not an adequate criticism. Legal indicants of death within Islamic manuals are tied to
religious/social purposes for death such as when burial can commence, when the estate can be
divided and when the waiting period for a widow can commence. The question to ask is how these
indicants came to sanctioned by Islamic law. If customary practice or biomedical expertise were
the basis upon which these standards came to be legitimated within Islamic law, then there is no
reason that Islamic legal manuals cannot expand to include other indicants for death as custom and
biomedical practice changes and/or if “new” purposes are identified that require different
indicants. In my view, purposes and criteria should always be aligned when any death construct is

developed or evaluated.

4. The Moral Assessment of Death Constructs: Foregrounding Purposes and Stakeholders,

and Embracing Plurality



Bioethical issues are multidimensional because the questions addressed interface with social, legal,
political, and healthcare systems. Consequently, bioethical deliberations must involve multiple
disciplines coming together to map out, and address, the ethical problem-space to the fullest extent
possible. Illustratively, leading academic bioethics institutions such as the Hastings Center
convene experts from law, medicine and policy to develop ethical policy reports and positions
statements, and bioethics consultancies such as the Presidential Commission on Bioethics engage
with social scientists, religious leaders, as well as experts in medicine, law and policy. In Muslim
circles, premier Islamic bioethics deliberations® whether they be at the local, national, or
transnational level largely involve dialogue between two disciplinary experts, Islamic jurists and
Muslim physicians, and it is not clear which discipline has the upper hand in determining which
actions and policies accord with Islamic morality (Ghaly 2015; Stodolsky and Kholwadia 2021;
Padela 2021). As a result, various aspects of the ethical problem-space are neglected or left
unaddressed. For example, juridical academies convened to address whether porcine-based
medications are permissible to use for Muslims did not appreciate how their rulings would impact
global pharmaceutical manufacturing and polices governing religious pilgrimages (Padela 2013b).
Worse yet is when biomedical aspects of the ethical issue are inaccurately understood because key
disciplinary expertise is missing. In my view, Islamic bioethical discussions over brain-death,
illustrate these phenomena. As I have demonstrated elsewhere, jurists and clinicians at premier
academies have not fully conceptualized the ethical problem-space and incompletely addressed
the policy and practical dimensions of end-of-life healthcare surrounding brain-death (Padela,
Arozullah and Moosa 2013; Padela and Basser 2012; Padela, Shanawani and Arozullah 2011).

In the preceding section I have offered a snapshot of Muslim discussions in the academic
bioethics literature to illustrate further discursive challenges. Whether Muslim stakeholders are
critiquing, or alternatively advocating for, brain-death critical biomedical aspects of brain-death
are overlooked, and at times muddled analyses is observed. Occasionally theological critiques are
leveled at the concept of brain-death as human death at the expense of evaluating the purpose for
which brain-death was constructed and whether that purpose is legitimate. At other times,

scriptural texts and legal manuals are used to claim that neurological criteria for death cannot be
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legitimated by the Islamic tradition. Yet the purposes that undergird indicants of death within these
scripture and legal manuals are not lifted up as part of the analytic. Islamic bioethical discussions
thus appear to be incomplete discourses yielding partial answers (Padela, Shanawani and
Arozullah 2011; Krawietz 2003a; Arbour, AlGhamdi and Peters 2012; Padela, Arozullah and
Moosa 2013; Padela and Qureshi 2017). As such the tradition’s moral standpoints on various death
purposes, criteria, and behaviours as it relates to end-of-life healthcare, is far from clear.

In my view, death purposes, criteria, and behaviours must be connected together in order
to enable a fuller evaluation of the overarching death construct. Additionally, the roots of a specific
death construct within a particular discipline (e.g. biomedicine or theology) should be made
explicit in order to maintain logical coherence when evidence for, or against, the related death
purposes, criteria, or behaviours construct is marshalled.’

The present state of affairs emerges, at least partially, from discussants desiring a singular
concept of death, and a single set of universally accepted criteria by which it is adjudicated. There
is also a desire to subordinate various societal purposes for death underneath a single unifying
purpose. These desires, however strong, are illusory. There have always been different constructs
for death operative in society because of different underlying purposes. For example, a person lost
at sea is considered for all intents and purposes by various legal systems, Islam included, to have
died, although no one ever certified or verified that cardiopulmonary or neurological criteria for
death were present in that stated individual. On the other hand, patients undergoing
cardiopulmonary resuscitation can be declared dead by physicians provided a pulse is not palpated,
even if the heart has not ceased to beat and even if such a state is not physiologically irreversible
as demanded by the Uniform Determination of Death Act (Uniform Law Commission 1981).
Relatedly, in some cultures, an individual is not truly dead despite having fulfilled biomedical and
legal criteria until mourning rituals are completed (Selin and Rakoff 2019; Gire 2014; Uniform
Law Commission 1981). Its ultimate reality notwithstanding, human death has many different

social configurations.

7 That is not to say that cross-disciplinary or transdisciplinary ethical analysis and deliberation is not warranted.
However, I caution against jumbled analysis where the evidence that is used to craft an argument is misaligned with
the issue that is being critiqued. A stronger argument can be fashioned when truth claims based on deliverables of a
particular science are critiqued from within the epistemic frameworks of that science. For example, when a clinical

diagnosis is critiqued based on clinical and biological evidence that there are flaws in such a diagnosis.



Given this diversity, I suggest that Islamic bioethical discussions related to end-of-life
healthcare analyse death as a sociological construct that emerges from the need to suffice the
specific purpose(s) of particular stakeholder(s). Once this linkage between needs and stakeholder
group is made, appropriate death criteria can be advanced. I further suggest that perceived conflicts
between religious and biomedical perspectives may be lessened by legitimating a plurality of death
constructs. To be clear I am not suggesting that every death construct aligns with Islamic morality,
rather [ hold that several death constructs can be legitimated by, and operate cohesively within, the
tradition. To illustrate this approach, let us consider the perspectives of three stakeholder audiences
(physicians, family members, and religious professionals) and how the death of a patient impacts
each of them.

For practicing physicians, death is a biological occurrence marked by physiological and
anatomical changes in the human body. As part of their professional and societal duties, this
change is certified/verified using clinical practice guidelines by physicians. To clinicians, death
also represents a moral endpoint to patient care. Hence for clinicians, death is tied to biomedical
understandings and moral duties.

With respect to the family members of a dying patient, death represents the point at which
their caretaker role diminishes and ultimately absolves. Death also marks the transition point from
concern about the patient to concern about the mourning family. For families, while death might
be perceived as a biological and/or metaphysical event, the declaration of death changes their
social and ethical responsibilities.

For religious professionals serving the patient in a pastoral capacity or in a community
setting, death marks the point at which religious duties commence. These leaders may be charged
with arranging and performing the funeral and burial, and with providing religious counsel and
support to family members. While religious professionals may understand death as a metaphysical
occurrence, a patient’s death initiates professional, social and moral duties.

Given the varied roles each of these stakeholders have with respect to the dying patient,
and the different social and moral significance the declaration of death has to each of these groups,
we can say that the patient’s death serves different purposes for each. We can also assert that the
onset of death behaviours is marked by a different act.

[lustratively, the patient’s death has at least two different purposes for the physician, it

serves to bring biological and clinical closure. By biological closure I mean human death marks



the cessation of the type of biological activity that can be termed life, and as such it can be
correlated with physiological and organismal changes. At the same time, another purpose of human
death, from the vantage-point of a clinician, is to herald the futility of further clinical intervention
in restoring the patient’s health. For the clinician, the absence of physiological and biological
correlates for life marks death, and clinical data foretell the point at which continued interventions
lack the efficacy to restore patient health. The many death behaviours that are enacted by the
clinician, for example certifying patient death, removing clinical therapeutics, conveying this news
to the rest of the clinical care team, supporting the patient’s family whilst sharing news of the
passage of their loved one, counseling, are all triggered when biomedical thresholds are met.

Closely tied to the idea of clinical closure, death can also serve as a moral end of the
clinician’s duty to treat. However moral duties to restore health or to treat a patient need not
correlate with patient death. According to some bioethicists these obligations fall away when
biomedicine offers no further beneficial treatment to a patient, others assert they are obviated when
the patient can no longer be considered a person. Ethical theories, professional codes, and social
contracts setup this moral endpoint not biology, and hence the biomedical determination of death
does not need to be the exact point at which the clinicians’ duty to restore health, or to treat a
patient, ends.

Moving outside the domain of biomedicine, metaphysical frameworks for human death can
only offer insight to the clinician should metaphysical occurrences have physical signs. Said
another way, the religious idea that human death is the departure of soul from a body is only
relevant to conversations over the criteria for death should there be a way to observe this
occurrence, or to mark the difference between a souled and an unsouled human body. While many
theories may abound, Islamic scholastic theology does not offer a definitive view on whether the
soul resides within the world of matter, nor whether the moment of death where it disconnects
from the body has definitive physical indicants (Gianotti 2001; Maghnisawi et al. 2007; Brown
2013). Thus, for the physician practice, death criteria must be biologically grounded.

For families, as noted above, the patient’s death triggers changes in social and ethical
responsibilities, the purpose of declaring death is to effect these changes. The biomedical sciences,
by themselves, provide no deliverables on which to assess when mourning rituals should
commence, or when the decedent’s estate should be distributed, or when a family’s ethical duties

towards the newly dead person mitigate. Rather religious, cultural, and secular frameworks opine



on these matters. It may be that these frameworks defer to biomedical criteria for death to trigger
changes in duties and responsibilities, but it is not necessarily so.

Moreover, families mourn when someone is close to death and also after. It is certainly
true that these behaviours change when death is declared, but that transition occurs when death is
pronounced/communicated not when the biological and physiological correlates for death were
verified by a clinician. Some clinicians declare death when there is no palpable pulse regardless of
whether the heart still beats, others may use ultrasound to assess the cessation of heartbeat before
declaring death. Either approach is accepted in medical practice, but neither mean anything to the
family until death is vocalized. The biological occurrence of death and the sociological
instantiation of death almost always stand apart in time. Thus, the criterion by which the death
behaviours of a family commence is socially determined. It is linked to biology, but that
biology/physiology may vary across patients.

Relatedly, law dictates when contracts can be initiated, and contracts signed close to one’s
death are subject to critical scrutiny in both secular and religious law. For example, in order to
avoid coercion or confusion impacting contracts near the end-of-life, Islamic law recognizes the
concept of death illness (marad al-mawt) and allows for family members or others to become
financial caretakers of an individual with a terminal illness (Yanagihashi 1998). Notably a death
illness can be declared based on an individual’s perception of terminality, even if the medical
prognosis is not dire. These cases illustrate how legal thresholds, ethical duties, and
biology/physiology surrounding death stand somewhat apart. From the perspective of families, the
enactment of death behaviours does not wholly depend on whether specific biological or religious
criteria for death have been met.

Finally, for religious leaders working in a healthcare-related capacity or in a community
setting, death serves ethical and professional purposes. Yet, just like for families, a religious
leader’s pastoral and religious duties are triggered when death is pronounced by the clinician.
Certainly, Islamic law and scriptural evidence inform the timing and types of procedures a
religious leader must undertake when death is declared, but they do unequivocally identify
physical markers of human death. Hence religious leaders depend on customary self-evident signs
of death, or on the pronouncement of medical scientists. Certainly, religious leaders may hold that
death occurs when the soul departs, but biomedicine has little to say about the relationship between

the body and the soul. This religious belief, however, should not stand in the way of using



biological criteria to ascertain the loss of homeostasis and organising capacity of the human body,
or determining that the body is no longer able to interact with the world around it. It is these sorts
of concepts that buttress criteria used by clinicians to pronounce death, which in turn initiates the
professional and ethical death behaviours of religious leaders.

For Islamic bioethics stakeholders, be they clinicians, patients and their families, or
religious leaders, metaphysics and ontology do not have to stand in the way of assessing moral
duties in end-of-life care if we understand death at the bedside to be a construct that joins specific

purposes with criteria so that certain behaviours can be enacted.

5. Conclusion

At the Islamic Figh Academy of the Organization of Islamic Conference (now Cooperation) (OIC-
IFA) meeting dedicated to discussing brain-death in 1986, Muhammad Sulayman al-Ashqar (d.
2008), a pre-eminent Jordanian jurist, proposed that a brain-dead individual should be considered
dead for some purposes, and living for others. He offered that for the biomedical purposes of
removing life support and thus ending the clinical staff’s moral duty to treat, the brain-dead person
was to be treated as a dead human. Similarly, for the purpose of organ procurement to save the life
of another, the brain-dead patient was to be considered dead. However, he noted that the brain-
dead patient was to be considered alive when it came to financial and contractual matters such that
the estate was not to be distributed among heirs, and if the patient was a husband, his wife could
not yet be declared a widow (Moosa 1999; Krawietz 2003a). For these latter purposes, death had
to be ascertained by cardiopulmonary criteria. This stance was also approved by the Senior Council
of Scholars in Saudi Arabia, among other juridical academies (al-Bar and Chamsi-Pasha 2015a).
The fact that preeminent Islamic legists recognize different purposes for death declaration,
acknowledge multiple biomedical criteria for verifying death, and specify which death behaviours
are permitted when one or the other biomedical threshold is met, elucidates that multiple different
death constructs can operate within the Islamic ethico-legal tradition.

In this chapter I have provocatively argued that death should be evaluated as a sociological
construct, that multiple such constructs operate within society, and that death purposes, criteria
and behaviours must be logically and ethically connected. I have suggested that extant Islamic
bioethical discussions over brain-death have misfired, in part, because they do not analyse death

constructs, i.e. death purposes, criteria, and behaviours, as a unit nor seek logical connections



between criteria and purposes. This critical failure, in my view, is related to the lack of
multidisciplinary engagement over end-of-life care ethics in Muslim circles.

As a provisional remedy, I advocate Islamic bioethicists legitimate a plurality of death
constructs based on different death purposes because allowing for different constructs to “live”
alongside each other may help resolve ethical tensions in end-of-life healthcare. Obviously, the
utility of such an approach must deserve further attention and must be tested through application.
Some may wonder if I deny that death has a singular, knowable reality. My response to such
interlocuters would be that I do not. Rather I assert that death serves functions in society and cogent
bioethical analysis must begin by acknowledging these functions which are at the root of pressing
ethical issues at the bedside and in society.

Finally, this chapter also highlights the need for social scientific engagement in Islamic
bioethics. Thus far the field has centered around medical scientists and Islamic jurists, both vying
for dominance in framing the ethical questions and delivering Islamic responses. However ethical
questions arise in social contexts and emerge against the backdrop of social history. Without social
scientists alongside, doctors and jurists may not fully appreciate the origin of the ethical question
and the implications of their responses to them. Moreover, social scientific perspectives may
indicate how to negotiate between different versions of the ethical. It is past time for the field of
Islamic bioethics to fully embrace social scientific approaches. Indeed, the phenomenon of “twice
dead” is here to stay (Lock 2002). Since brain-death is a fusion of biomedical facts with ethical
and social values, Islamic bioethical deliberations must involve those who can speak to the

biomedical, the ethical, and the social dimensions of the issues.
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